UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY
BEFORE THE ADMINISTRATOR

In the Matter of: )
)
Aylin, Inc.; Rt. 58 Food Matrt, Inc.; ) Docket No.RCRA-0302-13-0039
Franklin Eagle Mart Corp.; )
Adnan Kiriscioglu; 5703 Holland )

Road Realty Corp.; 8917 South ) Proceeding undereStion 9006
Quay Road Realty Corp.; and, ) of the Resource @gervation an
1397 Carrsville Highway Realty ) and Recovery Actas amended,
Corp., ) 42 U.S.C. Section 6991e

)

Respondents. )

RESPONDENTS’ OPPOSITION TO COMPLAINANT'S MOTION FOR LEAVE TO
FILE SUR-REPLY

In accordance with th€onsolidated Rules of Practice Governing the Administrative
Assessment of Civil Penalties and the Revocation/Termination or Suspension of Permits, 40
C.F.R. Part 22 (“Rules of Practice”), RespondenginAInc., Rt. 58 Food Matrt, Inc., Franklin
Eagle Mart Corp., Adnan Kiriscioglu, 5703 Hollandd&l Realty Corp., 8917 South Quay Road
Realty Corp., and 1397 Carrsville Highway RealtyrfCo(collectively, the “Respondents”),
through their attorney, respectfully submit thispogition to the Director of the Land and
Chemicals Division of the U.S. Environmental Préatat Agency — Region III's
(“Complainant”) Motion for Leave to File Sur-Reply Respondents’ Reply to Complainant’s
Response to Respondents’ Motion for Leave to Canddditional Discovery (“Motion”). For
the reasons set forth herein, Respondents respgctdquest that the Presiding Officer issue and

Order denying Complainant’s Motion.



l. STANDARD OF REVIEW

Sur-replies are governed by the Rules of Prac8eetion 22.16 states:
Motions shall be served as provided in § 22.5(b)(®)pon the
filing of a motion, other parties may file resposige the motion
and the movant may file a reply to the responsey Additional
responsive documents shall be permitted only byeromf the
Presiding Officer or Environmental Appeals Boarslagpropriate.
40 C.F.R. 8§ 22.16
In a Federal Register Notice, the Environmental Protection Agency (“EpAbted the
intended policy consideration in the motion-repiyusture dictated by the above-cited Rules of
Practice. “EPA believes that this motion-resporeg@yr structure is both necessary and sufficient
to present the issues fully for the Presiding @ifié3 Fed. Reg. 9464, at 9470 (1998). However,
the Agency also notes, “[flor those instances wlibige motion-response-reply format may not
be appropriate, the Presiding Officer may orderaldiernative approach.l'd. Therefore, the
Complainant must seek leave from the Tribunal oheoto file a Sur-Reply.
Sur-Replies are discouraged, and are not allowed amtter of right, under both the
Rules of Practice and the Federal Rules of CivacBdure. However, “Generally, the nonmoving
party should be given an opportunity to responddw material raised for the first time in the
movant's reply."Green v. New Mexico, 420 F.3d 1189, 1196 ({0Cir. 2005), citingBeaird v.
Seagate Technology, Inc., 145 F.3d 1159, 1164 (10th Cir. 1998ge also Sanford v. Potomac
Electric Power Co., 394 F.Supp.2d 81, 86-87 (D.D.C. 2005) (to béledtto file a sur-reply, the

party requesting to file the sur-reply “must shdwttthe reply filed by the moving party raised

new arguments that were not included in the origimation”).



. ARGUMENT

The Respondents oppose the Complainant’s Motiorausec it unduly attempts to
influence the Tribunal and deny the Respondentseanmgful opportunity to prepare for the
hearing. Complainant argues that another filingasessary because:

As stated in the accompanying Sur-Reply, much efittformation sought by

Respondents was provided by Complainant in its dofor Partial Accelerated

Decision and Memorandum of Law in support and t@mpanying affidavit of

Andrew Ma and Leslie Beckwith filed on November 2015. Because this was a

day after Complainant filed its Response to Respotsl Discovery Motion, such

Response was necessarily not as comprehensive ssblporegarding the

information requested and only addressed gendtalynformation Respondents

sought from Andrew Ma.

Motion, at 1. Complainant should not be permitteghtolong these proceedings and burden the
Tribunal and the Respondents by being granted ryethar opportunity to advance arguments
that previously have been submitted and are bélfier®residing Officer.

As noted in the attached declaration from Respatstdecounsel, Jeffrey L. Leiter,
Respondents’ counsel had a telephone conferenbeGaitnplainant’s counsel, Janet E. Sharke,
on Monday, December 14, 2015. At no time durirag ttonversation did Complainant’s counsel
discuss the instant Motion or seek Respondents’sarinto the Motion. Complainant
electronically served the Motion on Respondentsinsel at 9:13 p.m. on December 14, 2015,
knowing that Respondents’ counsel was undergoingesy the next day.

The Complainants are jumping through every corat#eshoop to avoid the Respondents
taking the requested oral examinations of EPA’'s ramdMa and the Virginia Department of
Environmental Quality’s Leslie Beckwith. What isconceivable is how, after the Complainant
voluntarily agreed on November 2, 2015, to make Ma. available for deposition (which the

Complainant concedes in its Motion), the Complainaas totally unaware of the contents of

Mr. Ma and Ms. Beckwith’s affidavits the day befdhey were submitted to the Tribunal as part



of the Complainant’s Motion for Partial AcceleratBécision and Memorandum of Law. The
Complainant had to have known what was being saithese two affidavits when it filed the
previous day its Response to Respondents’ Motioéave to Conduct Additional Discovery.
The Complainant is using this one day to plead rignce and to obtain another “bite of the
apple.”

Complainant’s proposed sur-reply repeats the sameraents it made in its Response. In
an effort to breathe new life into its previouswargents, Complainant in its Motion attempts to
restate its arguments by disputing examples provide Respondents in their Reply as to why
the additional discovery they seek is appropridtee Complainant has not identified any new
arguments in its Motion that it wanted to, but cbabt, make in its Response. Nor could it.

Significantly, and noticeably absent from the Matithe Complainant has not provided
any substantive reason why this Tribunal shoulcadeipom the Rules of Practice and allow it to
file a sur-reply. The Complainant merely goes fribi@ standard of review to its arguing against
or distinguishing the examples Respondents intenaedclarifications in its Reply. The
Complainant does not claim that there are any resweis that require a response, and if there
were, Respondents should then be afforded the appty for a further reply.

For the foregoing reasons, Complainant’s requedtlidca sur-reply should be denied.
The Presiding Officer is under no obligation toggithe Complainant another chance to make its
arguments.

WHEREFORE, the Respondents respectfully requestPtiesiding Office to issue an
Order denying Complainant’s Motion for Leave tceF#omplainant’s Sur-reply to Respondents’
Reply to Complainant’s Response to Respondentsidddior Leave to Conduct Additional

Discovery.



Dated: December 18, 2015

Respectfully submitted,

Aehie, Clae

Jeffrey L. Leiter

LEITER & CRAMER, PLLC
1707 L Street, N.W., Suite 560
Washington, DC 20036

Tel:  (202) 386-7670

Fax: (202) 386-7672

Email: jll@leitercramer.com

Attorney for Respondents



CERTIFICATE OF SERVICE

| HEREBY CERTIFY that, on this 18th day of Decemb@015, the foregoing
Respondents’ Opposition to Complainant's Motion fogave to File Sur-reply was sent

electronically and by U.S. regular mail, postagepaid to:

Louis Ramalho, Esqg.

Janet E. Sharke, Esq.

U.S. EPA, Region Il (Mail Code 3RC50)
1650 Arch Street

Philadelphia, PA 19103-2029

Attorneys for Complainant

A, (Cute

Jeffrey L. Leiter




DECLARATION OF JEFFREY L. LEITER

[, Jeffrey L. Leiter, swear and affirm that:

1. | am counsel to the Respondentgnithe Matter of Aylin, Inc., et al., Docket No.
RCRA-0302-13-0039.

2. | had a telephone conversation with Compldisazounsel, Janet E. Sharke, on
Monday, December 14, 2015. At no time during #tosiversation with Ms. Sharke did she
mention that the Complainant was filing a motion ligave to file a sur-reply to Respondents’
reply to Complainant’s response to Respondents’ianofor leave to conduct additional
discovery. Further, Ms. Sharke did not seek orfasRespondents’ consent to this motion.

3. | was electronically served Complainant's Motior Leave to File Complainant’s
Sur-reply to Complainant’s Response to Respondbtaton for Leave to Conduct Additional
Discovery (“Motion”) at 9:13 p.m. on Monday, Deceenli4, 2015. At this time, Complainant’s
counsel was well aware that | was going into thepital the next morning for hip replacement
surgery.

4. My surgery took place as scheduled on Tuesdagember 15, 2015, and | was
discharged from the hospital the following afternobam recuperating from my home, where |
prepared the Respondents’ opposition to the Motibdo not anticipate returning to my office
until January 4, 2016.

| declare under penalty of perjury that the foiagas true and correct.

Aehie, (‘CLI:

Jeffrey L. Leiter

Date: December 18, 2015




